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party failing to respond timely to a 
motion shall be deemed to have waived 
any objection to the granting of the 
motion. 

§ 26.39 Default. 

(a) General. The respondent may be 
found in default, upon motion, for fail-
ure to file a timely response to the 
Government’s complaint. The motion 
shall include a copy of the complaint 
and a proposed default order, and shall 
be served upon all parties. The respond-
ent shall have 7 days from such service 
to respond to the motion. 

(b) Default order. The ALJ shall issue 
a decision on the motion within 15 days 
after the expiration of the time for fil-
ing a response to the default motion. If 
a default order is issued, it shall con-
stitute the final agency action. 

(c) Effect of default. A default shall 
constitute an admission of all facts al-
leged in the Government’s complaint 
and a waiver of respondent’s right to a 
hearing on such allegations. The pen-
alty proposed in the complaint shall be 
set forth in the default order and shall 
be immediately due and payable by re-
spondent without further proceedings. 

§ 26.40 Prehearing conferences. 

(a) The ALJ may schedule prehearing 
conferences as appropriate. 

(b) Upon the motion of any party, the 
ALJ shall schedule at least one pre-
hearing conference at a reasonable 
time in advance of the hearing. 

(c) The ALJ may consider the fol-
lowing at a prehearing conference: 

(1) Simplification of the issues; 
(2) Stipulations of fact and of the au-

thenticity, accuracy, and admissibility 
of documents; 

(3) Submission of the case on briefs in 
lieu of an oral hearing; 

(4) Limitation of the number of wit-
nesses; 

(5) The exchange of witness lists and 
of proposed exhibits; 

(6) Discovery; 
(7) The time and place for the hear-

ing; and 
(8) Such other matters as may tend 

to expedite the fair and just disposition 
of the proceedings. 

§ 26.41 Discovery. 

(a) Parties may obtain discovery re-
garding any matter, not privileged, 
that is relevant to the subject matter 
involved in the adjudication, whether 
it relates to the case or defense of the 
party seeking discovery or to the case 
or defense of any other party. It is not 
grounds for objection that the informa-
tion sought will be inadmissible at the 
hearing, if such information appears 
reasonably calculated to lead to the 
discovery of admissible evidence. 

(b) Discovery in Program Fraud Civil 
Remedies actions (24 CFR part 28), un-
less agreed to by the parties, shall be 
available only as ordered by the ALJ. 
The party opposing discovery shall 
have 10 days to respond to a motion for 
discovery. The ALJ shall grant a mo-
tion for discovery only if he or she 
finds that discovery is necessary for 
the expeditious, fair, and reasonable 
consideration of the issues, is not un-
duly costly or burdensome, will not un-
duly delay the proceeding, and does not 
seek privileged information. The ALJ 
may grant discovery subject to a pro-
tective order under § 26.43. The request 
for approval sent to the Attorney Gen-
eral from the General Counsel or des-
ignee, as described in § 28.20 of this 
title, is not discoverable under any cir-
cumstances. 

(c) The following types of discovery 
are authorized: 

(1) Requests for production of docu-
ments for inspection and copying. 
Nothing contained herein shall be in-
terpreted to require the creation of a 
document. 

(2) Requests for admissions. 
(3) Written interrogatories. Such in-

terrogatories shall be limited in num-
ber to 25, unless otherwise ordered by 
the ALJ. 

(4) Depositions. 
(d) Motions to compel. A party may 

file a motion to compel discovery. The 
motion shall describe the information 
sought, cite the opposing party’s objec-
tion, and provide arguments supporting 
the motion. The opposing party may 
file a response to the motion, including 
a request for a protective order. The 
ALJ may issue an order compelling a 
response, issue sanctions pursuant to 
§ 26.36, or issue a protective order. For 
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